
 

Memorandum 
 
To:         Mark Gaffino, Village President & Board of Trustees 

Cc:     Steven Bosco, Village Administrator  

From:  Brandon Tonarelli, Assistant Public Works Director & Village Engineer 

  Kevin Drendel, Village Attorney 

Date:  December 8, 2023 

Re:         Award Contract and Settlement Agreement for Tanner / Remington Outfall 

Conveyance Project 

 
The project includes the installation of approximately 4,000 feet of 36” reinforced concrete 
pipe (RCP) storm sewer, 3,000 feet of 24” RCP storm sewer, and manholes.   This storm 
sewer is being installed to replace the existing storm sewer that is the outlet for the Tanner 
Trails and Remington Landing detention basins.   
 
In 2019, a segment of the existing sewer collapsed, and an emergency repair was needed 
to be performed as it caused the detention basins to rise to elevated levels and reduced 
the capacity of the system.  Additionally, it caused flooding to the farm fields downstream 
of the storm sewer.  The remainder of the storm sewer was evaluated and found to be in 
poor condition and at risk for failing in other locations.   
 
In August 2020, WBK Engineering presented options at the Committee of the Whole, for 
replacing part of or all the storm sewer.  Full replacement was the preferred option.  In 
June 2021, an agreement with WBK Engineering for design engineering was approved 
by the Village Board for the full replacement of the storm sewer.  At this point in time, the 
estimated project cost was approximately $1.1 million.   
 
During the design phase, soil borings were completed, and it was found that there are 
poor soils and a high ground water table.  Additional stone below the proposed pipe is 
required to properly support it and there is the potential for significant dewatering of the 
trench during construction.  Due to these additional costs and inflation from the last 
estimate, the engineers’ estimate had increased to approximately $2.33 million.   
 
On October 2, 2023, six sealed bids were received for the Tanner / Remington Outfall 
Conveyance Project.  A summary of the bid is below.   
 



 
 
Performance Construction & Engineering, LLC was the low bidder for the project in the 
amount of $2,387,878.00.  The construction cost will be paid from the Capital Projects 
Fund.  The fiscal year budget currently has $1,400,000 for this project.     
 
Shortly after the bid opening, a representative of Performance Construction & 
Engineering, LLC had called Village staff indicating that they were concerned that they 
may have made a mistake on their bid.  They later followed up indicating that an incorrect 
unit price for one of the items was entered into the bid proposal form.   
 
The Village Board has a legal right to award the contract to the lowest bidder, but the 
lowest bidder has asserted that they made a mistake in the unit price for dewatering by 
well point, and that mistake made a very substantial difference in the low bid amount. The 
Village has a right to accept the low bid and to have the low bidder perform the work at 
the bid price. The lower bidder also submitted a bid bond to guarantee the work to be 
done at the price.  
 
The mistake the low bidder claims is unilateral and is not evident on the face of the bid. 
The low bidder claims that they cannot and will not perform the work for the bid price 
because of the mistake. The Village could assert a claim on the bid bond, but the amount 
of the bid bond is grossly insufficient to cover the loss the Village would incur if it accepted 
the second lowest bid. The bonding company also might assert the defense of “mistake” 
by the bidder and refuse to pay out, requiring the Village to litigate to obtain payment.  
 
The Village could take the low bidder to court to seek an order of specific performance to 
require the low bidder to do the work for the amount of the bid or to seek damages if the 
Village must pay significantly more to complete the project with the second lowest bidder, 
but litigation is not a sure thing. The low bidder would likely assert unilateral mistake as a 
defense. While the low bidder is not assured of success with that defense, the Village 
also is not assured of success in enforcing the contract against that defense.  
 
In this context, Village staff recommends going ahead and awarding the contract to the 
low bidder. The staff has also negotiated a resolution of this dispute with the low bidder 
and has reached a compromise out of court so that the work can get done. The 
compromise substantially increases the cost to complete the work over the low bid 
amount, but the cost is even more substantially less than the next lowest bidder’s amount. 
The compromised amount is substantially more than the engineering estimate to do the 
work, but the current economic realities suggest that rebidding the project will likely result 
in the same or even greater cost than the second lowest bidder amount.  
 

COMPANY AS CALCULATED BID AMOUNT
Performance Construction & Engineering, LLC $2,387,878.00
Berger Contractors, Inc. $3,945,000.74
Martam Construction $3,960,704.20
Swallow Construction $4,072,582.50
Trine Construction Corp. $4,417,770.00
Bluff City Materials $5,051,226.94



Given all these realities, Village Staff believes that they have worked out the best possible 
solution and submit a settlement agreement to the Board for approval the avoids litigation, 
uncertainty, and delays the project from getting done.  
 
The Settlement Agreement amends the unit price for Dewatering by Well Point to 
$10,000.00 each.  The original proposal had a quantity of 70, however the amended 
agreement reduces the quantity to 50 and payment to the contractor is also capped at 50.  
The required completion date for the project is also being changed to May 31, 2024, due 
to the project being awarded and starting later than originally planned.  With the change 
of the unit price and quantity, the amended award amount for the project is $2,880,878.00. 
 
Staff recommends award of the contract to the low bidder, Performance Construction & 
Engineering, LLC in the amount of $2,387,878.00 and the approval of the Settlement 
Agreement and reformation of the contract with Performance Construction & Engineering, 
LLC amending the award amount to $2,880,878.00.   
 
 





































































Settlement Agreement 

WHEREAS, the Village of North Aurora (“Village”) advertised for seal bids beginning 
on September 19, 2023, for the Tanner/Remington Outfall Conveyance System Project, requiring 
bids to be summitted for bid opening on Tuesday, October 3, 2023, at 10:00 a.m. at the North 
Aurora Village Hall. After I describe the Tanner/Remington Outfall Conveyance System Project 
(“Bid Advertisement”); and  

WHEREAS, Performance Construction & Engineering, LLC of 217 West John Street, 
Plano, Illinois 60545 (“Performance”) submitted a timely bid that was conforming to the Bid 
Advertisement on its face (the “Bid Proposal”), and Performance was the lowest bidder; and  

WHEREAS, the North Aurora Village Board approved the Performance bid and awarded 
the contract to Performance; and  

WHEREAS, Performance has claimed to the Village staff that Performance made a 
mistake in the Bid Proposal regarding the Unit Price for dewatering by well point that created a 
substantial error in the calculation of the total bid price and has asserted that it cannot perform the 
work for the Bid Proposal amount; and  

WHEREAS, the Village of North Aurora has disputed the mistake, taking the position that 
the unilateral mistake was not caused by any action taken by the Village, and that the Village has 
a legal right to rely on the bid as submitted and have the work done for the Bid Proposal amount; 
and  

WHEREAS, Performance provided a bid bond with the Bid Proposal to guarantee 
performance, but the amount of the bid bond is grossly insufficient to cover the difference in cost 
between the low bid and the next lowest bidder; and  

WHEREAS, the Village has a lawful claim that could be asserted in a court of law to 
require a specific performance of the contract on the terms of the Bid Proposal; and  

WHEREAS, the Village and Performance have negotiated a settlement in lieu of litigation 
to resolve the disputed issues by reformation of the contract, and the parties desire to memorialize 
that resolution in this Settlement Agreement.  

WHEREAS, neither party admits nor concedes the validity or invalidity of the Village’s 
claim or Performance’s defense, and the parties wish to settle the dispute by agreement.  

NOW THEREFORE, be it agreed by and between the Village of North Aurora and 
Performance Construction & Engineering, LLC in settlement of the disputed issues as follows:  

1. The recitals set forth above are incorporated herein as material provisions of this 
agreement.  

2. The parties hereby agree to enter into this Settlement Agreement to resolve the 
dispute, to reform the contract, and for the services to be performed in keeping with the Bid 
Advertisement and Bid Proposal submitted by Performance as amended by this Settlement 
Agreement. 



3. The Unit Price for dewatering by well point is hereby amended, and the contract is 
hereby reformed, to establish a Unit Price for dewatering by well point of $10,000 (“the Amended 
Unit Price”).  

4.  The Village shall pay the Amended Unit Price for dewatering at each well point 
that is required by sound engineering practices in the performance of the work required by the 
project in keeping with all the provisions of the Bid Advertisement, but the maximum cost to the 
Village for dewatering by well point shall be the value of 50 units at the Amended Unit Price. If 
dewatering by well point is needed for less than 50 units, the Village shall pay the total cost of 
dewatering by well point at the Amended Unit Price. If the total units for dewatering by well point 
exceed 50 units, the cost to the Village is hereby capped at the Amended Unit Price multiplied by 
50 units.  

5.  The required calendar completion date for the project is hereby amended and changed 
to May 31, 2024 to allow Performance adequate time for completion of the project due to a later 
award date of the project.   

6. In reaching this Settlement Agreement to resolve the disputed issues, the parties 
hereby agree that the contract is reformed and amended only insofar as this Settlement Agreement 
explicitly deviates from the Bid Advertisement and the Bid Proposal. All other terms and 
conditions of the Bid Advertisement and the Bid Proposal shall remain in full force and effect.  

This Agreement is entered into as of this ____ day of December, 2023. 

 

VILLAGE OF NORTH AURORA 

 

_____________________________                             
By Village President, Mark Gaffino 
       Attestation 
 

 
_____________________________                               
By Village Clerk, Jessie Watkins 

 
PERFORMANCE CONSTRUCTION &  
ENGINEERING, LLC 
 
 
______________________________ 
By its Manager, Lonnie Avery  
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